The goal and structure of the SRA was to achieve uniformity in federal sentencing. 4 However, the PROTECT Act was enacted as a response to growing congressional sentiment in opposition to the post-SRA sentencing system. This sentiment was based on anecdotal case evidence of post-SRA sentencing disparity, political pressure to be tough on crime, and analyses of sentencing statistics. 5 Disparity and inequality in sentencing was often blamed on trial judges since they hold the ultimate authority to determine each defendant's sentence. 6 Thus, disparity amongst different defendants' sentences for similar crimes was perceived as resulting from judicial leniency. 7 Congress accumulated information suggesting that judgesparticularly at the trial level-were not consistently following the congressionally mandated sentencing ranges; Congress reacted by beyond a reasonable doubt. ld. In Blakely, the Court held that Apprendi applies to any finding of fact that is required to increase a sentence beyond what it would otherwise be. 124 S. Ct. at 2537. While the Blakely decision "did not explicitly invalidate the [Federal] Guidelines, that is its unmistakable implication." Marc Femich, Blakely v. Washington: A instituting substantial changes to the sentencing structure through the PROTECT Act aimed at compelling uniformity. 8 The PROTECT Act creates substantial debate as to whether unwarranted disparity existed in the federal sentencing system, whether the reforms will prove effective, and whether the reforms themselves will create new problems of greater magnitude in the sentencing system. While all of these questions raise very serious concerns regarding the PROTECT Act reforms, it is equally important to fully understand how and why the PROTECT Act became law and what, if anything, could have been done to prevent it. The SRA removed most sentencing discretion from trial judges. 9 The PROTECT Act took another giant step by effectively removing what little discretion remained. It also served to greatly marginalize the judiciary's input into federal sentencing policymaking. Therefore, without a firm understanding as to why Congress felt compelled to reinforce and expand upon the SRA via the PROTECT Act, the judiciary faces the possibility of losing what scraps of sentencing discretion and policy input still remain.
II. THE SENTENCING REFORM ACT OF 1984
The United States Constitution does not explicitly assign exclusive jurisdiction for federal sentencing to any one of the three branches of government.' 0 The Legislative Branch has the power to define federal crimes and establishes the method and degree of punishment."
The Judicial Branch tries offenses and imposes punishments within the limits set by the legislature. "2 Finally the Executive Branch determines "where offenders will serve their time . . . and supervise [s] For almost a century, Congress maintained a minor and indirect role in federal sentencing.
14 Congress delegated virtually "unfettered discretion to the sentencing judge to determine what the sentence should be" within a typically wide range of potential sentences as prescribed by statute.' 5 Therefore, the judge controlled the "various goals of sentencing, the relevant aggravating and mitigating circumstances, and the way in which these factors would be combined in determining a specific sentence.' 16 Judicial sentences which fell within the prescribed range "were virtually unreviewable on appeal.' 7 The overarching rationale of the sentencing system was predicated on "coercive rehabilitation.' 8 Therefore, sentences were based on the judge ordering a long sentence and the parole board granting release based on sufficient rehabilitation.' 9 By the 1970s, "there was a broad and rising level of concern in the Congress ... regarding the pervasive, serious problems of sentencing disparity. '20 In 1984, after evaluating the sentencing system, "Congress concluded that the entire system was outmoded and in need of reform."' ' Congress determined that the "system lacked the certainty necessary to inspire public confidence" and therefore could not appropriately serve as a deterrent to crime. 2 2 The sentencing system's deficiencies were deemed the direct result of unwarranted disparity and inconsistency in sentencing application by the judiciary. Id. In making its evaluation of the federal sentencing system, Congress relied upon statistical studies demonstrating broad disparity of sentences for a given crime and anecdotal evidence of individual cases. One of the sentencing commissioners testified that "the region in which the defendant is convicted is likely to change the length of time served from approximately six months more if one is sentenced in the South to twelve months less if one The SRA introduced a new comprehensive scheme for structuring judicial sentencing discretion that drastically altered sentencing in the federal criminal justice system. 25 The SRA's principle goal was to eliminate unwarranted sentencing disparity. 26 In doing so, Congress specifically rejected the notion of rehabilitation as a primary sentencing 27 objective.
Instead, the SRA stated that punishment should serve retributive, educational, deterrent, and incapacitative goals. 2 8 The SRA included the following: 1) A clear, concise statement of the federal law of sentencing, including the kinds and lengths of sentences ... and a statement of permissible sentencing purposes;
2) A comprehensive set of sentencing guidelines to structure and limit the exercise of judicial sentencing discretion within permissible sentencing ranges, consistent with the authorized sentencing limits and the enunciated sentencing objectives;
3) An allowance for departures from the sentencing ranges where necessary in atypical cases to ensure fairness; 4) A requirement that the sentencing judge specifically state on the record the reasons for the sentence imposed and, if the judge [departs] from the guideline range, the reasons for the departure; 5) An allowance for appellate review of sentences imposed to ensure correctness of guidelines application and reasonableness of departures from the guidelines ranges; 
SENTENCING GUIDELINES
One of Congress's most revolutionary remedies to the sentencing disparity problem was its creation of the United States Sentencing Commission (the "Commission"). 30 The Commission is an independent agency within the judicial branch "charged with producing a sentencing guidelines system that would further the [Sentencing Reform Act's] objectives by curtailing unwarranted sentencing disparity, ensuring certainty, and providing just punishment."'" The Commission consists of seven members and prior to the PROTECT Act included at least three federal judges. 32 The members of the Commission are appointed by the President and confirmed by the Senate. 33 The Commission was charged with drafting sentencing guidelines, which went into effect six months after the SRA was enacted. 34 Since 1987, federal sentencing has been governed by the Federal Sentencing Guidelines, which are annually amended, by the U.S. Sentencing Commission. 3 5 The Federal Sentencing Guidelines were created partly in reaction to a perception that the previous system produced unjustifiable sentencing disparities by giving too much discretion to district judges. 36 The Guideline system sought to constrain judicial sentencing discretion by the use of a grid that set presumptive sentences according to the seriousness of the offense and the defendant's criminal history.
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The goal behind the Guidelines was to:
provide certainty and fairness in meeting the purposes of sentencing, avoiding unwarranted sentencing disparities among defendants with similar records who have been found guilty of similar criminal conduct while maintaining sufficient flexibility to permit individualized sentences when warranted by mitigating or aggravating ....
. 38
factors not taken into account in the establishment of general sentencing practices.
However, the architects of the Guidelines recognized that some measure of judicial discretion was necessary, since no set of national rules could (2004) .
prescribe the "correct" sentence for every defendant. 39 Thus, each position on the grid covers a range of sentences, stated in months. 40 The district judge finds the facts necessary to apply the guidelines, but also has the legal power to either sentence the defendant anywhere within the range or to "depart.", 4 ' Departure results in a sentence above or below the guideline range if the judge finds certain aggravating or mitigating factors. 4 2 Under the Federal Sentencing Guidelines, departures would be relatively rare. The United States Code prescribes:
[T]he court shall impose a sentence of the kind, and within the range ... unless the court finds that there exists an aggravating or mitigating circumstance of a kind, or to a degree, not adequately taken into consideration by the Sentencing Commission in formulating the guidelines that should result in a sentence different from that described.
In effect, under the SRA, the Guidelines were intended to be mandatory except in significantly atypical cases.
B. APPELLATE REVIEW AND REPORTING REQUIREMENTS
Crucial to preventing unwarranted disparity was the SRA's requirement that the sentencing judge who determines that a departure from the guideline range is warranted must provide an explanation for the departure which is subject to a potential appeal. 45 Prior to the SRA, sentencing judges could base their decisions on a wide variety of reasons, or no reason at all. 46 The SRA required that the judge state on the record her reasons for the sentence imposed and the "specific reason for the imposition of the sentence different from that described [by the Guidelines] . ''4 Without such a reporting requirement, there was concern that "invidious factors" would be permitted to enter into sentencing decisions. 48 Furthermore, the SRA authorized appellate review of sentencing decisions upon the initiative of the government or the defendant. 4 9 Prior to the SRA, the trial judge had broad sentencing discretion and sentences imposed within the statutory limits could not be reviewed on appeal absent contravention of statutory commands or constitutional limits. 50 In addition to sentencing errors of law, the SRA authorized review of the correctness of guideline application, and the reasonableness of sentences falling outside of the proscribed range. 5 ' The SRA's implementation of reporting obligations in conjunction with increased appellate review of sentencing decisions falling outside of the prescribed guideline range was meant to serve as an effective check on trial judges, and thus eliminate unwarranted disparity in federal sentencing.
III. CONGRESS POINTS TO DOWNWARD DEPARTURES AS EVIDENCE THAT THE SENTENCING REFORM ACT OF 1984 IS "INADEQUATE"
The recent enactment of the sentencing reforms contained in the PROTECT Act are proof that Congress believes the Sentencing Reform Act of 1984 was unsuccessful. The SRA was created with the express purpose of achieving uniformity in federal sentencing, and Congress determined that uniformity had not been achieved under the SRA system. 52 The congressional basis for determining that the Guidelines and the Sentencing Reform Act mandates have been unsuccessful is primarily driven by statistical analysis of the downward departure rate. 53 The downward departure rate has arguably become the sole figure upon which Congress and the Department of Justice bases its determination of whether or not the sentencing system is working. 5 4 Typical of the sentiment regarding the sentencing system, Senator Strom Thurmond, a member of the Senate Judiciary Committee stated:
[T]he purpose of the Guidelines is being threatened by the increasing trend of sentencing criminals below the range established in the Guidelines .... Although we would expect [downward departures] to be more rare as the Commission has reformed the Guidelines, just the opposite is occurring. Just in the past eight years, the number of downward departures has increased steadily from twenty percent to about thirtyfive percent of cases, which is more than one out of three. If the trend continues much longer, we will see more criminals being sentenced below the Guidelines than within them.
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The difficulty in relying on a downward departure figure is that there are several different reasons a departure can occur. Some departures are left solely to the discretion of the trial judge, such as departures based on aberrant behavior or a minor role in the offense. 56 However, most downward departures are the result of either a governmental motion, such as substantial assistance to the government, or efficiency constraints, such as immigration cases, on particular courts. 57 As illustrated in the above chart, these statistics seem to indicate a legitimate concern that the Sentencing Guidelines and the SRA by themselves have been unsuccessful in achieving uniformity, and could in fact be growing increasingly ineffective. However, the figures commonly referenced by members of Congress and the Department of Justice do not fully portray the state of the sentencing system, and therefore skew the magnitude of the disparity problem. 63 Given that the sentencing reforms were aimed at reducing judicial discretion, government initiated downward departures cannot be seen as an abuse of judicial discretion. Downward departures for an offender's substantial assistance to the government can only be granted upon a motion by the government. 68 Therefore, the determination of the severity of the downward departure "problem" should be confined to non-substantial assistance downward departures. 65 However, the exclusion of substantial assistance downward departures does not in itself provide an accurate statistic, because the government also initiates a significant amount of the non-substantial assistance downward departures, such as an early plea, waiver of indictment or other benefit to the government. 66 For example, in 2001, the government initiated approximately 40% of the non-substantial assistance downward departures that were granted.
Thus, the true downward departure rate is closer to 11%, rather then the 18.1% rate which includes all government initiated departures often quoted by members of Congress. 6 ' An "acceptable" downward departure rate, although not explicitly defined, is considered between five and ten percent. 69 Another concern expressed by Congress was the disparity in downward departure rates between judicial districts. 70 For example, in 2001 the districts with the highest non-substantial assistance downward departure rates were the District of Arizona (62.6%), the Eastern District of Washington (51.5%), and the Southern District of California (50.1%). 7 The districts with the lowest downward departure rates were the Eastern District of Kentucky (1.4%), the District of South Carolina (1.7%), and the Western District of Virginia (1.8%).72 Such wide disparity gives the impression that there is a lack of uniformity in sentencing. However, the downward departure rates are often directly related to particular crimes disproportionately affecting certain districts.
Certain districts rely on early disposition policies to deal with particular types of crimes, or with types of criminals appearing in high volumes in certain judicial districts. 7 3 For example, southern border states face extremely high volumes of drug trafficking and illegal re-entry cases; "fast track" policies are necessary in order to effectively and efficiently deal 65 This methodology is utilized by the U.S. Sentencing Commission and is recognized in the GAO's Congressional Report. 66 Bowman, supra note 24, at A27; USSC Report, supra note 16, at 45. 67 USSC Report, supra note 16, at 59 (this figure is likely a conservative estimate since there is incomplete data regarding the government position in almost half of the cases reviewed Similarly, the districts of Arizona and Eastern Washington granted 72.7% of deportation departures. 8 0 These districts need high downward departure rates in order to prevent the courts from becoming congested with drug trafficking offenses and lengthy deportation proceedings.
A more in-depth look into the district departure rate disparities shows a more narrow range of departure rates among districts.
8 1 Nevertheless, significant disparities among the judicial districts remain that cannot be explained by early disposition programs or a particularly high concentration of a certain type of crime or offender which is unique to the particular district.
IV. SHARING BLAME: THE JUDICIARY, THE SENTENCING COMMISSION AND

CONGRESS
While the downward departure rate is not as bad as some of the statistics articulated by members of Congress indicate, the fact is that the Sentencing Reform Act and the Sentencing Commission's Guidelines have not achieved the clearly articulated goal of eliminating unwarranted [Vol. 94 sentencing disparity. 82 At best, the non-substantial assistance downward departure rate is around ten percent, which is at the highest point of the range deemed "acceptable." 83 Strong arguments can be made as to what the goals and structure of the federal sentencing system ought to be, but there is little doubt that if the primary goal is consistency in sentencing among similar crimes and offenders, then the pre-PROTECT Act system had flaws. Congress and the Department of Justice may have exaggerated the magnitude of the system's failings, but if perfection is measured by a national downward departure rate below ten percent and consistency across all districts, then something went wrong. 84 Congress, through the PROTECT Act, implicitly lays the blame squarely on the shoulders of the trial court judges and the Sentencing Commission. However, the reality is that Congress, the Judiciary, and the Sentencing Commission combined to contribute to the perception that the sentencing system and the guidelines were either not working or being ignored.
A. THE JUDICIARY
Federal judges have been seen as part of the sentencing problem and have played a relatively minor role in the fashioning of sentencing policy. 85 Judges are themselves largely to blame for their absence from a central role in developing sentencing policy. 86 In addition to their consistent refusal to acknowledge that unwarranted sentencing disparities are real and unjust, they vigorously oppose sentencing reform efforts. 87 Judges bear the brunt of the blame for the high downward departure rate and the perception that different districts and judges are working around the guidelines. this criticism is unfounded. 89 As discussed above, the departure rates are not as bad as Congress portrays them to be since the vast majority of departures are driven by the government, or by district-specific problems.
Nevertheless, judges often do tend towards leniency. 90 Many judges believe the Guidelines are too rigid and make efforts to reduce penalties they perceive as unfair. 9 ' Some high profile judges such as Justice Kennedy have been outspoken about the harshness of sentences and believe that sentences should be generally shorter across the board. 92 The downward departure and uniformity in sentencing debate cannot be evaluated without considering these issues. Too many downward departures may be interpreted as an expression of leniency, and therefore may be seen as a subversive attempt by the judiciary to lower sentences. 93 This rationale is supported by the departure statistics. While the downward departure rate lies somewhere in the teens and has been rising over the last several years, the upward departure rate resides below one percent, and has been trending downwards since 1991.94 Certainly, few in Congress have complaints about the upward departure rate, and. probably would not see a higher upward departure rate as indicative of a flawed sentencing system. Furthermore, certain judges do in fact work around the Guidelines and have high downward departure rates. 95 Such individual sentencing practices have a significant impact on the number of downward departures and disparity in sentencing, and create a more generalized perception that judges are working around the Guidelines.
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89 See Fields and Bravin, supra note 58; Groner, supra note 63, at I (There was a "misperception created by the Department of Justice in Congress that there is an epidemic of leniency" and the DOJ provided "misleading statistics" in order to facilitate the Feeney Amendment's passage. By the time Congress passed the SRA, it was adamant that disparity posed a serious threat to the proper function of sentencing. Prior to the SRA, the judiciary knew there were sentencing disparity problems; however, the judiciary as an institution did little to achieve positive change. 97 In effect, because sentencing was historically a judicial function, the judiciary "thought that no one would ever have the audacity to deprive them of sentencing discretion." 98 Therefore, the judiciary "essentially ignored the problem until Congress enacted the Sentencing Reform Act." 99 When Congress finally chose to act to rectify the perceived disparity problems, the judiciary failed to take a leadership role in determining the course of reform legislation.' 00 By the time the SRA passed, the judiciary had lost significant power to shape the scope and nature of the reform.' 0 ' Subsequent to the SRA, "over 200 district judges held the SRA unconstitutional" which furthered Congressional disdain for district judges' sentencing tendencies. Similar to their pre-SRA actions, the judiciary was aware of sentencing disparity concerns prior to the PROTECT Act's introduction, but took few meaningful steps to enact change.' 0 3 By failing to be proactive, the judiciary ceded control to Congress. Senator Orrin Hatch expressed the congressional disdain for district court sentencing discretion by stating the PROTECT Act was Congress' way of saying "we are sick of this, judges."' 4 B. THE SENTENCING COMMISSION Much like the judiciary, the United States Sentencing Commission knew that sentencing disparity existed, and that it was of concern to the legislature.' 0 5 But it too did little to substantively remedy the problem. The Commission's primary purpose was to create the Guidelines and make adjustments and policy recommendations to further the SRA's objectives by curtailing unwarranted sentencing disparity. 1 0 6 Given that the PROTECT Act is a reaction to the congressional perception that downward departures are too high, it is difficult not to point a finger of blame at the Sentencing Commission.
The SRA mandated that district judges report on the record their reasons for sentencing and, in particular, their rationale for any departure from the Guidelines. Commission." 3 It is especially disturbing given the fact that the Commission was mandated to curtail unwarranted disparity, and monitor the effectiveness of the Guidelines on a continuous basis.
1 4 Without knowing exactly why judges were departing, and why certain districts had higher downward departure rates than others, the Commission could hardly work intelligently to remedy disparity problems. The Commission's shortcoming as the supervisory agency of the federal sentencing system allowed Congress to justify its need to take control over the system they perceived to be failing. 1 5 Without solid statistical proof to the contrary, or steps taken on behalf of the Commission or the judiciary to rectify or clarify the disparity issues, Congress was able to react to whatever information they chose to rely on.
C. CONGRESS
Finally, members of Congress recognize that getting tough on crime gets them elected." 6 Any legislation with regards to sentencing is apt to favor tougher sentences, less loopholes, and lower crime rates." 7 Congress has determined that downward departures are the equivalent of offenders getting off easy." 8 Therefore, Congressional oversight is fixated on the departure rate, and compelling the judiciary to get that number within a palatable range. In its quest to eliminate disparity, Congress reacted quickly and without much debate or input from the judiciary or practitioners.' 9
The inaction of the judiciary and the Sentencing Commission in response to the perceived sentencing disparity problem allowed Congress to usurp all control over sentencing and led to the reforms dictated in the PROTECT Act. Legislators rarely, if ever, campaign in support of shorter sentences, or a justice system which better accommodates the individual needs of offenders. Elections dictate that leniency and the appearance of being soft on crime is politically risky." 2° Therefore, the judiciary, and the Commission in particular, should have been proactive in remedying the sentencing system. Similar pre-SRA inaction led to a congressional reaction in the form of sweeping sentencing reforms and significantly reduced judicial discretion in sentencing. Over fifteen years later, the judiciary made no changes to alleviate concern over unwarranted disparity, and it too has resulted in the sweeping congressional reform mandated by the PROTECT Act.
IV. THE PROTECT ACT A. FROM THE FEENEY AMENDMENT TO THE PROTECT ACT
The PROTECT Act is best known for its "AMBER (America's Missing Broadcast Emergency Response) Alert" provision, which strengthened the federal and state procedures and penalties for investigating and prosecuting the kidnapping and sexual exploitation of children. 2 
B. THE PROTECT ACT AS FEDERAL SENTENCING REFORM
In reaction to the perceived unwarranted disparity generated by the federal sentencing system, Congress and President Bush enacted the PROTECT Act (the "Act") and through it instituted a wide range of reforms aimed at compelling uniform sentencing.
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The Act contains several different types of reform, but the purpose and message the Act carries is clear.' 34 Taken in the aggregate, the Act makes a clear statement that the judiciary and the Sentencing Commission are part of the problem and will not play a significant role in crafting a solution to the sentencing system. 135 Through the PROTECT Act, Congress sent the message that it distrusts the trial judges and sees limited value in the Sentencing Commission as it was originally constructed under the Sentencing Reform Act of 1984.136 While the Act is focused on reducing unwarranted disparity in sentencing, three of the Act's reforms are particularly blunt. The Act's mandate for heightened appellate review, reconstitution of the Sentencing Commission, and increased reporting requirements offer clear indications as to what Congress blames for the sentencing system's lack of success in the post-SRA era.
De Novo Review
Under a properly functioning sentencing system, the courts of appeals, and not Congress or the Commission, are best positioned to determine the appropriateness of departures in particular cases. 37 Under the SRA, Congress granted the appellate courts the initial responsibility to ensure that the district courts adhere to the guideline system.1 38 The PROTECT Act enhanced the appellate review responsibility for departure decisions by changing from the previous abuse of discretion standard to a de novo review of district court sentencing decisions. 39 In doing so, Congress effectively overturned the Supreme Court's decision in Koon v. United States, which limited the review by appellate courts of district court sentencing decisions to the abuse of discretion standard.
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The Supreme Court unanimously decided Koon v. United States in 1996, holding that departure decisions by district courts were entitled to deference on appeal and reviewable only for abuse of discretion.' 4 ' The Court stated that Congress "did not intend, by establishing limited appellate review, to vest in appellate courts wide-ranging authority over district court sentencing decisions.
' ,1 4 1 In particular, the court cited the SRA's provision that "[t]he court of appeals shall give due regard to the opportunity of the district court to judge the credibility of the witnesses, and shall accept the findings of fact of the district court unless they are clearly erroneous."1 43 Further, the Court noted that in 1988 the SRA was specifically amended to require appellate courts to "give due deference to the district court's application of the guidelines to the facts.' 44 The Court went on to observe that district courts have an "institutional advantage" in making the factual findings necessary to making departure decisions, "especially as they see so many more Guidelines cases than appellate courts do.'
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Koon reinforced the standard by which district courts determine whether a particular factor is a permissible basis for departure:
[A] federal court's examination of whether a factor can ever be an appropriate basis for departure is limited to determining whether the Commission has proscribed, as a categorical matter, consideration of the factor. If the answer is no . . . the sentencing court must determine whether the factor, as occurring in the particular circumstances, takes the case outside the heartland of the applicable Guideline.
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Likewise, Koon approved district court judges' ability to depart from the prescribed guideline sentencing range based on a factor not mentioned in the Guidelines. 47 The Court determined that any factor not explicitly disapproved by the Sentencing Commission may serve as a basis for departure, as long as the overall sentence is in accordance with one of the statutory goals of sentencing.
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Koon returned some discretion to the federal sentencing process. It effectively became a "safety valve" for the trial judge who was required to apply the Guidelines, but still desired to craft a sentence around the unique circumstances of the crime and the defendant.
1 49 It gave a judge facing an unusual case the opportunity to alter the sentence proscribed by the Guideline. 5°B y providing for de novo review of sentencing decisions, and thus effectively overturning Koon, the PROTECT Act provides a significant deterrent to downward departures by trial court judges. Like the downward departure rate itself, it is unclear whether the pre-PROTECT Act appellate review process was flawed. In 2001, the circuit courts of appeals reversed downward departures in seventy-six percent of those cases in which the government challenged a departure decision on appeal.' 51 Furthermore, the Justice Department found only twenty five departure sentences worthy of appeal in 2001.52 In contrast, 340 cases were appealed by the defense and only 4.5% succeeded on appeal. ' Nevertheless, the PROTECT Act ensures that appellate courtsthrough de novo review-now have the ability to reverse sentencing decisions with which they simply disagree. 54 Appellate courts no longer need to give deference to the trial courts' sentencing experience and familiarity with the facts of particular cases. Instead, sentencing decisions can be altered outside of the context of the circumstances present at trial and during sentencing. Sentencing is often a highly emotional experience with victims, the offender and families present. 5 Reviewing the transcript or documentary sentencing materials on appeal presents a significantly different experience.' 56 De novo review should lead to more sentences within the guideline range since the determination can be made outside the context of the trial. In addition, trial judges may simply be less likely to tailor a sentence to the individual's circumstances apparent at trial or during sentencing since they understand that their decisions will be subject to de novo appellate review.
The PROTECT Act reinforces the Congressional assertion that judges should have little role in sentencing apart from mechanically applying the Guidelines to the offenders convicted in their courtrooms.
15 7 This is most clearly demonstrated by the Act's overruling of Koon. Koon represented the judiciary's conception of sentencing within the Guideline system. It supported the notion that flexibility is an important component to the sentencing system and district courts have an advantage in their proximity to the facts of each case.' 58 Trial court judges need discretion because it is impossible to legislate for every offender and every set of circumstances. 59 Therefore, departures serve a vital role in sentencing structure to ensure that offenders receive appropriate sentences given the circumstances of the offense and the history of the offenders. Discretion also serves an important role in checking overzealous or unscrupulous prosecutors.
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Without any room for departures, prosecutors hold significant power since they are the only party to a trial with the power to meaningfully alter sentences.' 16 Under the Koon system, sentencing decisions are afforded significant weight because sentencing decisions occur in highly emotional circumstances and often rely on confidential information and potentially valuable testimony regarding the offender. Only clear errors in sentencing are corrected by the appellate courts. 1 62 155 
Michelle Lore, Amendment Limiting Judicial Discretion in Sentencing Receives Cool
Although the PROTECT Act is still in its infancy, already the results of the change in appellate review are showing.
1 63 For example, the Court of Appeals for the Seventh Circuit overturned an Illinois District judge's decision to grant a downward departure based on an offender's diminished capacity, prior conduct as'a model citizen and deportable alien status.'
64 As more and more downward departures are overturned by the appellate courts, there will be increasing pressure on district court judges to limit departure discretion for risk of being overturned. Therefore, de novo appellate review of sentencing decisions will continue to be an important deterrent to downward departures.
The United States Sentencing Commission Mandate
Perhaps the most overt attack on the judiciary came in the form of a congressional mandate to restructure the United States Sentencing Commission. 165 The Commission was established as part of the Sentencing
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Reform Act of 1984 as an independent agency within the Judiciary.
Prior to the PROTECT Act, the Commission was comprised of seven voting members, "[a]t least three" of whom had to be federal judges.1 67 The PROTECT Act now provides that the commission consist of "[n]ot more than 3" federal judges.1 68 Therefore the three-judge minimum was transformed into a three-judge maximum, and could conceivably lead to a Commission without any judicial representation at all.' 69 The restructuring of the Commission sends an overt signal as to Congress's opinion that little judicial input is needed in sentencing policy. 70 While much of the PROTECT Act seeks to eliminate judicial discretion at the trial level, this reform indicates that judicial input is similarly unappreciated in determining the basic sentencing structure or rules of application. 165 See Berman, supra note 5, at part II; Groner, supra note 63.
'66 28 U.S.C. § 991(a) (2003) (no more than four members of the Commission can be members of the same political party). 167 Id. 168 28 U.S.C. § 991(a) (2004) . 169 Vinegrad, supra note 78, at 314. 170 Berman, supra note 5, at Part II; Groner, supra note 63; Roundtable, supra note 110 (Statement by John S. Martin, Jr. former U.S. District Court Judge for the Southern District of New York).
In Mistretta v. United States, the Supreme Court upheld the constitutionality of the Sentencing Commission as it was initially constructed in the Sentencing Reform Act of 1984. 1 1 In particular the Court determined that Congress did not delegate excessive legislative power to the Commission, nor did it violate the separation of powers principle by placing the Commission in the Judicial Branch and requiring federal judges to serve on the Commission.
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The Commission's placement in the judiciary and the requirement of federal judges on the Commission are justified acknowledgements as to the "role that the Judiciary has always played, and continues to play in sentencing.' ' 17 3 The Commission's composition and placement within the judiciary was due to the "judiciary's special knowledge and expertise.' 74 Judicial participation ensures that "judicial experience and expertise will inform the promulgation of rules for the exercise of the Judicial Branch's own business-that of passing sentence on every criminal defendant."'
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The PROTECT Act's reform of the composition of the Sentencing Commission seriously damages the Mistretta rationale for incorporating the Commission within the judiciary. Should the Commission wind up without any judicial members there could well be potential separation of powers issues regarding the Commission's placement within the Judiciary. The Commission, in effect, would allow a political agency to "cloak their work in the neutral colors of judicial action.' 76 Such a concern was articulated by the Mistretta Court and would be of even greater concern without any judicial representation on the Commission.
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While drafting the Federal Sentencing Guidelines as mandated by Congress through the SRA, the Commission relied on two principles. First, in establishing categories and particular sentencing ranges, the Commission generally followed "typical past practice, determined by an analysis of 10,000 actual cases."' 7 8 Second, the Commission operated under the assumption that it was a permanent body that would continuously revise the Guidelines over time. the understanding that they would adapt and evolve over time as the Commission analyzed the results of their practical application. The Commission was meant to "continuously, dispassionately and scientifically evaluate sentencing trends, and do so transparently, not privately, with input from the public, and proceed to adjust what naturally must be considered an evolving body of law. ' 
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The PROTECT Act operates to rebuke and marginalize the Sentencing Commission. Congress adopted sweeping sentencing reform without so much as consulting the Commission, until the substance of the legislation was established.' 8 '
In doing so, Congress bypassed the guideline amendment process which it created twenty years ago. the Sentencing Commission and usurps its function as originally proscribed by Congress in the SRA.
The greatest concern with the new reporting requirements mandated by the PROTECT Act is that it will create a "judicial blacklist.' ' 95 Congress now has the ability to review specific judges' sentencing orders. 96 Such scrutiny is likely most effective against judges seeking appointments to appellate courts, although most judges would not be appreciative of being called before Congress to justify their decisions. 9 Any judges hoping to gain appointment to appellate courts have tremendous incentive not to downward depart since their future promotion will require Congressional confirmation.
1 98 The increased reporting requirements are premised on the need for greater and more accurate sentencing data, however the names of individual judges should not really be necessary for a workable dataset. Requiring the names of individual judges contributes to the suspicions of congressional blacklisting. 199
Judge Paul Magnuson summarized the concerns aptly in a post-Feeney Statement of Reasons for Imposing Sentence:
The Court believes that the day of the downward departure is past. Congress and the Attorney General have instituted policies designed to intimidate and threaten judges into refusing to depart downward, and those policies are working . . . This reporting requirement system accomplishes its goal: the Court is intimidated, and the Court is scared to depart.
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Another judge responded to the reporting system by saying "If Congress wants to make a deck of cards for the judges like they did for the bad guys in Iraq, then make me the ace of spades. 2 0°I
t is unclear what effect the new reporting requirements will have on downward departures. If nothing else, the anecdotal evidence regarding judicial reactions to the reporting requirements suggests that judges are certainly conscious of the intent of Congress to eliminate downward departures. The real question is whether Congress will in fact require judges who have high downward departure rates to justify their decisions. It is clear that one of the reasons why the sentencing system is subject to attack by Congress is because the data collected by the Sentencing Commission is flawed and incomplete. 20 2 Therefore, better reporting is necessary in order to determine whether there is an unwarranted disparity problem and thus the extent of the problem. 203 The PROTECT Act assures greater detail and consistency in the reporting of sentencing data, however the need for Congressional supervision is not justified if the Commission were operating properly.
C. LIFE AFTER THE PROTECT ACT
After proposing the Feeney Amendment, Representative Tom Feeney responded to criticism of the proposed reforms by writing that "I am perplexed as to why an amendment that seeks to enforce the intent of the Sentencing Reform Act of 1984, is so controversial ...the intent of the Sentencing Reform Act is not being carried out.
' '204 On its face, the sentencing reforms implemented by the PROTECT Act do in fact seek to enforce predictability and uniformity in sentencing. The SRA intended that downward departures would be rare and established several safeguards to ensure that the federal sentencing system provided a substantial measure of predictability based on uniformity. 0 5 The SRA relied on the Guidelines, the Commission, reporting requirements that each sentencing judge provide reasons for a given sentence, and the appellate courts to achieve uniformity. 20 6 Like the SRA, the PROTECT Act relies on a similar strategy for enforcing uniformity in federal sentencing. 0 7 The PROTECT Act, while retaining the basic guideline system, reinforced the supplemental measures to ensure uniformity such as increased appellate review, stricter reporting requirements and a reconstitution of the Sentencing Commission. 20 8 Proponents of the PROTECT Act reforms simply see the Act as a necessary reaffirmation and stronger enforcement of the principles which were articulated by the SRA. 209 There is little argument that the PROTECT Act will in fact reduce judicial discretion to depart downward and therefore will result in fewer offenders being sentenced below the legislated guideline range. As a result, the federal sentencing system should see significant increases in predictability and uniformity among individual judges and across districts. While some believe that the Feeney Amendment represents a natural evolution of the federal criminal justice system, others see the new reforms as a solution in search of a problem. Any reform to the Federal Sentencing System is unlikely to receive much judicial support since it is effectively a criticism of judges. 210 Thus, there is an inherent tension in any sentencing reform initiative. Few judges will support reform aimed at restricting their discretion. 21 ' However, any policy change affecting sentencing necessarily requires judges to implement the reforms on a daily basis in their courtrooms. This tension and the dysfunctional relationship between Congress, the Department of Justice and the Judiciary bears much of the blame for the perceived shortcomings of the SRA and thus the strong reactions both in support of, and in opposition to, the reforms contained in the PROTECT Act. 23 2
The early returns from the PROTECT Act are unsurprising. The reaction by the judiciary mirrors much of the criticism that was lodged against the Sentencing Reform Act of 1984.23 The similarity in criticism is understandable because both the SRA and the PROTECT Act seek to achieve the same objective in similar ways. 214 Both sentencing reforms are based on eliminating unwarranted sentencing disparity, and achieving this goal through the reduction of downward departures. In particular, the two acts function to seriously curtail unilateral judicial downward departures. The sentencing uniformity message was clear in the SRA and it is equally clear in the PROTECT ACT.
The primary difference in the two sentencing reform acts is in the treatment and perception of the judiciary and the United States Sentencing Commission. Both acts are premised on uniformity and predictability. conjunction with appellate review, statistical analysis of sentences, and monitoring and adaptation of the sentencing system by the Commission. However, The PROTECT Act suggests that the SRA relied too heavily on the Commission and that the Commission failed in its execution and supervision of the sentencing system. It appears some members of Congress stopped trusting judges during the last several years. 216 But through the SRA, Congress was willing to preserve minimal judicial discretion as long as it remained effectively checked. By Spring 2003, the introduction of the Feeney Amendment signaled that some members of Congress considered the system flawed and pointed the finger of blame squarely in the direction of the judiciary and the Sentencing Commission.
While the Commission is subject to Congressional mandates and therefore has little flexibility to oppose the PROTECT Act reforms, much of the judiciary is fighting back. Many judges have been outspoken in their opposition. 217 For example, in response to the Act, District Court Judge John S. Martin published an Op Ed piece in The New York Times announcing that he was resigning to protest the unjust nature of the sentencing process and the PROTECT Act. 2 18 Chief Justice William H. Rehnquist criticized the PROTECT Act reforms in his annual year-end report on the state of the federal judiciary. 2 19 One New York District Court Judge recently issued a blanket seal on sentencing related documents before him, forbidding Congress from examining the materials without his permission. 22° A California District Court Judge recently published an order stating that the PROTECT Act's reporting requirements were unconstitutional. 221 Finally, in reference to the PROTECT Act reforms, one judge suggested that "[t]he judicial branch should not be timid nor fearful of inflicting an occasional whiplash or, where necessary, even imposing chronic pain when Constitutional rights are threatened or the balance of powers is jeopardized., 222 In addition to the substantial judicial opposition, there is currently legislation pending in both houses of Congress to repeal the Feeney Amendment. 223 Similar to the uproar created by the Feeney Amendment, the Sentencing Reform Act of 1984 also met substantial opposition after its introduction in 1987.224 Only time will tell whether the opposition to the Feeney Amendment will have any affect this time around.
V. THE FUTURE OF FEDERAL SENTENCING POLICY
Whether or not the PROTECT Act reforms can be successfully repealed, it is important to understand how the federal sentencing system got to this point in the first place in order to prevent such sweeping congressional reforms in the future. The PROTECT Act is the direct result of the failures of the Commission and the judiciary in not alleviating congressional concerns about sentencing disparity. 22 5 For over twenty years Congress has focused on the downward departure rate and anecdotal case evidence of offenders "getting off easy. '22 6 This concentration on uniformity has never been a secret. 227 Therefore given Congress's concerns and its actions through the SRA, the judiciary and the Commission should have taken steps to prevent a reaction like the Feeney Amendment which should have appeared inevitable for the last several years.
Instead the judiciary and the Sentencing Commission are reacting after the amendment already had steam and could be supported by incomplete and flawed data-the only kind available. Disparity does exist and it exists 222 Allenbaugh, supra note 218 (quoting Chief Judge Marilyn Hall Patel). 223 on several levels. Without an explanation as to why there is disparity in the system, how much disparity exists, and a justification for its existence, the sentencing system remains a sitting duck for congressional reform hell-bent on achieving uniformity. Judicial blacklists, expulsion of the judiciary from sentencing policymaking, and heightened appellate review represent a congressional reaction to what appeared to be a failure of the SRA. It is unlikely Congress would take the blame for the system's shortcomings, so it should have been obvious to the Commission and the judiciary that the only other place to lay blame was at their feet.
A closer look at the rationale for the Feeney Amendment and its incorporation into the PROTECT Act raise several questions as to the extent of the sentencing disparity problem. The value of the SRA and the PROTECT Act are dependent on the evaluation of the need (or desire) for departures from the guidelines. Departures of any kind are meant to be rare. However, the definition of "rare" still remains unclear. Furthermore, critics of the federal sentencing system see the current downward departure rates as evidence of a flawed system, while others utilize the same statistics as proof of a healthy and properly functioning system.
Currently there is considerable uncertainty stemming from the Supreme Court's decision in Blakely v. Washington which could drastically alter the federal sentencing guidelines and the role judges play within the system. 2 2 8 In addition, there exists a possibility that the current inability of judges to depart downward as mandated by the PROTECT Act could actually lead to a return of sentencing discretion to judges in the future. Without judicial input any failures in the post-PROTECT Act system will be exclusively attributable to Congress and the Guidelines. If incarceration rates, length of sentences, and cases of perceived over-punishment increase under the new system, concerned citizens and taxpayers may begin demanding a more flexible sentencing system, or increased emphasis on rehabilitation. 22 9 Should this occur, little blame remains to lodge with the judiciary. Thus, the pendulum could swing back towards more discretion for sentencing judges and a greater role for the judiciary in sentencing policy.
However, any such substantial reallocation of sentencing discretion from Congress to the judiciary is quite unlikely in the foreseeable future, given the prevailing views on crime with the voting public. Therefore, the Sentencing Commission and the judiciary must develop a strategy to exist within the current guideline system. In order to coexist with Congress and justify its participation in sentencing policymaking, the Commission and the judiciary must develop a body of evidence explaining the role downward departures should play in the system, a rationale for what percentage of departures represents a properly functioning system, and finally, a satisfactory body of statistical data supporting the fact that the current system requires enhanced judicial discretion to depart. Like judicial distaste for the constraints of the Sentencing Guidelines, the judiciary is unlikely to embrace strict statistical evaluations of a well functioning sentencing system as dictated by the Commission. However, given the trend of Congressional usurpation of the traditional role of the federal judiciary in sentencing, the PROTECT Act signals that the judiciary no longer has a meaningful choice. 230 Until the Sentencing Commission and the judiciary are able to appease Congress, legislative erosion of judicial discretion in federal sentencing policy will continue. The PROTECT Act blindsided the judiciary and the Sentencing Commission, striking a substantial blow to their discretion during sentencing and their role in developing sentencing policy. 23 ' They must now act to ensure that in the future they are better prepared to stave off such efforts if they wish to preserve what minimal role in federal sentencing that they now retain.
VI. CONCLUSION
The PROTECT Act's "reform" of the federal sentencing system was the result of the congressional perception that the sentencing system established by the Sentencing Reform Act of 1984 was not achieving its stated goal of uniformity. This perception was predicated on anecdotal evidence and flawed downward departure statistics. Such evidence was at best incomplete, and in the case of sentencing policy it is potentially misleading. Despite the flawed evidence, the United States Sentencing Commission and the judiciary were aware of the congressional concern regarding downward departures prior to the introduction of the Feeney Amendment and did little to deal with this concern. When confronted with the reforms contained in the Feeney Amendment, the Sentencing Commission and the judiciary were unable to adequately refute the perception that unwarranted disparity existed within the system. The PROTECT Act removes substantial discretion from trial court judges during the sentencing process and effectively removes the judiciary from 230 See Lane, supra note 68, at A02 (the "traditional interchange between the Congress and the Judiciary broke down").
231 See id.
having meaningful input into future federal sentencing policy. In order to prevent such a reaction by Congress in the future, the Sentencing Commission and the judiciary must develop meaningful sentencing statistics justifying the role of departures within the system and proving that judges are not working around the system. Without such evidence the trend of Congress usurping the traditional role of the judiciary in federal sentencing will continue.
